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jyatcn t ransactions 
AGM Development Corporation.- Retainage Account 

Batch Date: 9/ 3/98 

Batch Status: Postcd 

Customer Trans Trans Posting Document 
Code - Customer Name - Date Number Descrivtion 

Trans 

MBK M. B. K. Payment 09/03/98 09/03/98 461-3RA Thank you 
Construction Construction, Inc. 

Paymeni 09/03/98 09/03/98 461-4R Thank you 
Opus Easi Opus East L.L.C. Payment 09/03/98 09/03/98 449-1 R Thant. you 
L.L.C. 
Pizzagalii Pizzagalli Payment 

Payment 
The Pool & The Pool & Kent Payment 
Kent Corp. Corp. --, 

Payment 
Waterfront Waterfront Marine Payment 
Marine Construction, Inc, 
Construction. 
Inc. 

Payment 
Payment 

Wright Wright Construction Payment 
Construction Corp. 
Cop. 

Payment 

Thank you 
Thank you 
Thank you 

Thank you 
Thank you 

Thank you 
Thank you 
Thank you 

Thank you 

Trans Type Trans Amount 

Sales 
Finance Charges 
Debit Memos 
Miscellaneous Fees 
Payments 
Credit Memos 
Returns 
Discounts 
Chargebacks 

Total Customers Printed: 6 All Transactions 

Created 91 3/98 at 10:57 AM Resource Bank Page 1 

~.~ ~.~;= =-... 

moerowe
Highlight



Aug 07 07 07:16p p.3 

CHECK, 
mire 

-K k. 
1-15-98 NUn"en 32307 1 WW- 

BALANCE 

1 7 9 7 0 . 7 5  
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1 .-20- 1 998 6: 50PM FROM AGM"FINANCE 5180732 P. 2 
, . ., 

Glarlant Corporation . . 

Remittance 
Advice 11.4379 

Clariaqt Corporation- . . . . 

Â¥ amount 
15,600 
'I5.600 

. . .- .. . 
-.,: . . .. . "  . . .. .. . . . 

01;15! 9s FIFTEEN THOUSAND SIX'HUNDRED DOLLARS . . 
. . AND OO/ lOO .: ;: $; . :+;-,, :... . . ' . . . 
pay ti Ih ordm of . . . . . . . .. .,. .:. ., , , 
; AGM. u EVELOPEHENT CORP ... -.. ." . ,..: , . . . 5596 CR.EEUHICH RD . . -. . - . . . . . . 

. "&. .&.$. '?  ̂....... 
VIRGIl'4I.A 6CACH.  C L A M A N T  CORPORATION ... - ,.." .... -.: . .  

AtTTHCTRm- 
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Mike Agnew 

From: "Mike Agnew" <michaelagnew@cox.net> 
To: "Mike Agnew" <michaelagnew@cox.net> 
Sent: Tuesday, August 07,2007 511 PM 

5 1005. Bank entries, reports and transactions 

Whoever, being an officer, director, agent or employee of any Federal Reserve bank, member bank, depository institution holding 
company, national bank, insured bank, branch or agency of a foreign bank, or organization operating under section 25 or section 
25(a) of the Federal Reserve Act, without authority from the directors of such bank, branch, agency, or organization or company, 
issues or puts in circulation any notes of such bank, branch, agency, or organization or company; or 

Whoever, without such authority, makes, draws, issues, puts forth, or assigns any certificate of deposit, draft, order, bill of 
exchange, acceptance, note, debenture, bond, or other obligation, or mortgage, judgment or decree: or 

Whoever makes any false entry in any book, report, or statement of such bank, company, branch, agency, or organization with 
intent to injure or defraud such bank, company, branch, agency, or organization, or any other company, body politic or corporate, 
or any individual person, or to deceive any officer of such bank, company, branch, agency, or organization, or the Comptroller of 
the Currency, or the Federal Deposit Insurance Corporation, or any agent or examiner appointed to examine the affairs of such 
bank, company, branch, agency, or organization, or the Board of Governors of the Federal Reserve System; or 

Whoever with intent to defraud the United States or any agency thereof, or any financial institution referred to in this section, 
participates or shares in or receives (directly or indirectly) any money, profit, property, or benefits through any transaction, loan, 
commission, contract, or any other act of any such financial institution- 

Shall be fined not more than $1,000,000 or imprisoned not more than 30 years, or both 

As used in this section, the term "national bank? is synonymous with "national banking association"; "member bank" means and 
includes any national bank, state bank, or bank or trust company, which has become a member of one of the Federal Reserve 
banks: "insured bank" includes any state bank, banking association, trust company, savings bank, or other banking institution, the 
deposits of which are insured by the Federal Deposit Insurance Corporation; and the term "branch or agency of a foreign bank" 
means a branch or agency described in section 20 (9) of this title. For purposes of this section, the term "depository institution 
holding company" has the meaning given such term in section 3(w)(1) of the Federal Deposit Insurance Act. 
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A Y e s .  

Q And then i f  you would look a t  your f a x  t r a n s m i s s i o n  

shee t  -- 
A Yes. 

3 -- t o  I-lary Smith, -- 
?i Uh-huh. 

2 -- what i s  it t h a t  t h a t  says?  Can you make t h a t  o u t ?  

5. "Received t h i s  a u d i t  l e t t e r  today. Same answer as l a s t  

audi t  l e t t e r  s e n t  i n  Apr i l . "  

2 So i n  A p r i l  they  had t o l d  you t h a t  t h e r e  were no 

invoices t o t a l i n g  t h a t  amount and now, t h r e e  months L a t e r ,  

t hey ' r e  t e l l i n g  you t h e  same t h i n g ?  

V Well, i n  ~ p r i l  they  t o l d  m e  t h e r e  was no i n v o i c e s  

t o t a l i n g  t h a t  amount, b u t  it was a l o t  more and obv ious ly  

i t ' s  a  l o t  less he re .  So t h e y  must 've p a i d  it. So t h e y  had 

:o have had. -che invoices .  

) As long a s  t h e  bank w a s  r e c e i v i n g  payments and be ing  

ible  t o  apply t o  aging accounts  f i r s t ,  eve ry th ing  was okay. 

: s  t h a t  a n . a c c u r a t e  s ta tement?  

i We -- w e  app l i ed  t h e  payments a s  we  were t o l d .  

2 And, f o r  i n s t a n c e ,  i f  CCI s e n t  i n  -- a check came i n  on 

:CI -- on a  CCI check -- 
Uh-huh- - 

! -- and moneys were owed on -- t o  a  l o t  -- from a  l o t  -- o 

l o t  of accounts ,  a l o t  of l i n e s ,  t h a t  had been advanced, i f  , 
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1 you will, funded and advdnced to AGN, could you use the check r from CCI  to help satzsfy otner aging accounts that hadn't 

3 I been paid in a while? 

For instance, could you apply CCI moneys 
- ,  

to rizzagalli or -- 

Q If you could look at Defendant's Exhibit 1 1 ~ .  

A I don't have it. Okay. 

11 i/ Q 
and :f you WOUL~ 2 ~ 1 ~  thit out the siesve that itrs in! 

-2 11 Please, and we would go directly -- I 
13 11 There's a copy of Â¥tw checks in -there. They're , I I! I 
14 on the a m  h e  o paper. It says "FrOx B B K  --"-- it says 1 

I 1 Q And then there are CLA commercial loan cra4it ahacts at 1 
1 the kop. 

I, 

fl 
21 ;I Q what Eire those? 

'I 2 ! A Those are our internal payment tickets. 11 
3 ! Q .All. righ.t. So that's sox[~etiling that would've been 

I Creiee8, you kmov, hy you ~k by the bink -- . 
26 i A Correct,. 
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-- i n  r e c e i p t i n g  a payment; i s  t h a t  c o r r e c t ?  

Correct .  

A i l  r - ~ g h t .  Sow, if you would look a t  the batch 

t r ansac t ions  page -- 

A Ckay. 

Q - -- f o r  9/3/98. 

A Yes. 

Q Do you have t h a t ?  

A Y e s .  

Q This  would have been a document t h a t  would've been 

created, by you; is t h a t  c o r r e c t ?  

ft. Yes. 

3 And xÂ you look a t  t n e  payments, i f  you wxl l ,  t h e  

:>ne t M r t y - f i v e ,  one eighty-one ninety-two,-- 

I Yes. 

2 -- t h a t  matches the commercial loan  credit document of  

:he one t h i r t y - f i v e ,  one eighty-one ninety-two? 

Â¥i Yes. 

3 A n d  t h a t ' s  r e l a t e d  t o  t h e  r e c e i p t  of t hese  checks: is 

:hat c o r r e c t ?  

I Yes. 

i Now, i f  you look a t  t h e  b a t c h  t r a n s a c t i o n  summary, 

s it n o t  c o r r e c t  t h a t  on 9/3/98 you c r e d i t e d ,  "you" meaninq 

Â¥h bank, c r e d i t e d  more than  MBK Ccnst ruc t ion  Company, b u t  

,on c r e d i t e d  opus Eask, u c ,  P i z z a q a l l i ,  t h e  Pool and Kent 
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Corporation, Waterfront Manne Construoti-on Company, and - - 
Wright Const ruc t ion  Corporat ion,  a l l  from t h a t  $135,131.32 

2- 

t h a t  you rece ived from CCI? 

A Yes -- no, n o t  from CCI .  

Q I ' m  so r ry .  From MBK, 
" 

'A' Yes. - 
Q How does t h a t  c o n t r a s t  wi th  t h e  answer you gave me j u s t  

before I asked you t h a t  q u e s t i o n  t h a t  you never took ~ a ~ ~ i i e y s  

from one company and appl ied  it t o  payments f o r  o t h a r a ?  

A I never d i d  t h a t  on my own. We ware t o l d  t o  do t h i s  by - 

Q A11 x i g h t .  So AGM t o l d  t h e  bank how t o  apply  payments 

from a p a r t i c u l a r  c o n t r a c t o r ?  

h A m  t o l d  t h e  bank how to apply payments, y e s .  

3 So, e s s e n t i a l l y ,  AGM was a b l e  t o  do whatever it wanted 

t o  xn t h e  a p p l i c a t i o n  of payments and fche r e c e i p t  o f  moneys 

from the bank? 

A W e  r e l i e d  on AGM to t e l l  u s  which invo ices  t h a t  t h e  

checks were coming i n  t o  pay. 

Q Who d i d  you conmunicafce w i t h  on t h a t ?  

A I mostly comunica ted  wi - th  Robi-n. 
- 

D So Robin i s  t h e  o m  t h a t  t o l d  you t o  t a k e  t h i s  

$135,131.92 and apply  it to t h e  fol lowing accounts? 

"i do n o t  remember who t o l d  u s  a t  t h a t  t ime.  A t  t h a t  

t-^-me t h e  r e t a i n a g e  account  was being paid  down because it was 
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' going  away. 

1 0 was it not the standard. t ~ o u ~ h o u t  your whole r e l a i i o n s h i  

w i t h  them t h a t  if they got  an  amount i n ,  f o r  i n s t ance ,  from 

MBK and MBK's cur ren t  o u t s t a ~ d i n g  Lnount. was l e s s  than  t h e  

axollnt of k i e  cl'.eck, t h a t  yau would j u s t  apply it 20 t h e  

oldiest accounts to tzy fco h r ing  them current- before they  aged? 

A If we got a  check from I-iBK, then  they would t e l l  u s  

how t o  apply it. and. whicli i nvo ice  it would be appl ied  t o .  

Q 3ut not necsasa r i ly  t o  an  HBK invoice? 

A Typically t o  a n  MBK invoice .  

Q But -- 

A mt l i k e  I s a i d ,  t h i s  was d i f f e r e n t  -- 
Q A l l  r i g h t .  

A -- because it was a xe ta inaqe  account t h a t  was going 

away 

Q B u t  i f  the? toli! m u  to apnly -- evert i-.ne-* 

an outstanding balance with HEX, t o  apply 3.t t o  -- aowlv a 

Eul.1 payment t o  P i z z a g a l l i ,  you wcfdld've done t h a t  because 

t h a t ' s  what they 'told yo's t o  do? 

& I would've questxoncd t 3 a t .  

0 Okay. 3u.t you s t i l l  would 've  d0r.e i t  because they  t o l d  

yo.2 -- 
A X'n no t  saying 1 would.'"ve done zt. 

24 I \  Q A l l  r i g h t .  There was a l s o  a -- 1 
!I I 

. z 5  i l  
~f y o u ' l l  look a t  l l c ,  please.  Do you have t i a t  

1, I 
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s o a  

i n  f r o n t  of you, ma'am? 

A Yes, s ir .  

G A t  t h e  t o p  it says ,  "At tent ion:  Nelda." 

Do you have t h a t ?  

Yours may he o u t  of o r d e r -  I apologize .  
.. 

A. That's okay. I g o t  ~ t .  

Q Whose w r i t i n g  i s  "t-hiat -- "At tent ion:  Nelda"? 

A T h a t t s R o b i n ' s .  

Q A I L  r i g h t .  And where it says number -- t h e  handwri t ten  

number 97 -- 100:ts li}m sO24-1 and t h e n  ttne number 

$12,100.00. 

Yes. 

And then excess ,  $3500.00? 

Yes. 

"Let --"-- looks l i k e ,  "Le t  me know h o w  -to apply"? 
* 

That 's  what it says.  

How, i f  you'd look at t h e  n e x t  page. -- 
Yes. 

-- a t  t h e  bottom it says  -- and I'm preaun ling you have a 

check t h e r e  t h a t  says  -- shows $.1.7,970.75? 

A Yes. 

Q And at t h e  bo.fc.toI0.A.t s a y s ,  "Kelda, le t  m e  know h w  yon 
/ 

apply -this check"? 

h t e s  . .----- 
3 "It w i l l  be hers v i a  UPS i/21/98"? 

moerowe
Highlight



Aug 07 07 07:18p 

Y e s .  

"Thanks, 

Uh-huh. 

Robin"? 

The Robin would be  Robin Lupton? 

Yes. 

And s h e ' s  askinq you, Nelda, one, in the f i r s t  Ins tance ,  
L 

how you're going t o  -- l e t  her know how y o u ' r e  applylnq t h e  

money, and i n  t h e  second ins tance ,  j u s t  a s k - ~ n g  you how 

you're applying t h i s  check? 

A Correct. 
.- 

Q "How does t h a t  c o n t r a s t  wi th  what you j u s t  t e s t i f i e d  t o  

tha t  sa id  t h a t  AGM always t o l d  you how t o  apply the  payments? 

A But she d id  tell roe how t o  apply  t h e s e  payments up here .  

If you l o o ,  -- 
Q Okay. 

A -- she has t3e invoice  and the amount, 12,000; excess 

was 3 , 5 0 0 .  

Q A l l  r i g h t .  

A And Lhcm she  has  -- on t h e  next  one,  she  h a s  reg-nlar 

invoices and re ta inaye  invoices .  

2 Okay. 

ft, You, have -- you ha,ve t h e  ba tch  t r a n s a c t i o n s  r e p o r t  for 

the  retainage account on ly  i n  here .  

3 Okay. 

1 So tine re ta inage invoices  Of 462-1R, e i g h t  thousand, and 
I' 
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OL" 

then  you have invoice  462-3R f o r  9,100. So they were app l i ed  

Â¥th way she has  them- here .  

You d o n ' t  have t h e  r e y u l a r  account  h e r e  f o r  t h e  

o the r  ones. 

2 The poi-nt a s ,  t h e  ba lance  -- the balance  of  t h a t ,  s h e  
- 

+as asking you t o  t e l l  h e r  how you appl-ied it; 1.5 t h a t  

correc t?  

A This one, yes .  

2 A l l  r i g h t .  

"ii assume t h a t ' s  what t h a t  was. 

3 A 1 1  r i g h t .  She d i d n ' t  t e l l  you on t h a t  "Apply t h i s  t o  

such and such an account." She was a s k - ~ n q  you to -- 
a. For t h e  excess.  

2 Right. So you could  do what. you want, w i t h  t h e  excess  
* 

applied t o  whatever account  you felt l i k e  3-t: needed t o  go t o .  

Es t h a t  accura te?  

\ Not having a l l  of  the documents h e r e ,  I c a n ' t  e x a c t l y  

say what I d i d .  Sore  than l i k e l y  what: 1 d i d  was j u s t  d e p o s i t  

k t  i n t o  t h e i r  genera l  account .  

2 A l l  r i g h t .  How, look  a t  t h e  f a x  t r a n s m i t t a l  s h e e t ,  i f  

rou will, t h a t ' s  i n  t h a t  e x h i b i t .  

L Okay. 

3 What does t h a t  say, t h e  message? 

i "Please review t h e  fo l lowing  and Let  me know how you 
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15 

is 

17 

IF; 

19 

20 

21 

22 

2'3 

24 

25 

Q ?'Jid t h a t ' s  from Robin? I 
A Yes. 

THE COURT: we're  go ing  t o  t ake  f i f t e e n  laxnui-es. I - 
1 

How are wa m n y ,  M r .  Babineau? Hc-w much l onge r  1 
do you think you ' r e  going t o  have w i t h  t h i s  wi tness?  I 

XR. BABIMEAU: I d o n ' t  know. I w o u l d  say  prohaa ly  i 
another fo r ty - f i ve  minutes.  

THE CCURT: You a l l  have mi s t i ned  t-hi.5 c a s e  

cansiderabty,  knowing khe mounf-  of cross-examinat ion I would 

think that you thouyht  that you would be doing i n  t i l l s  c a s e ,  

~ofc  just Looking a t  your  s i d e  but, you khow, t h e  e s t i m a t e  
- I 

l iven to  t h e  C o - i r t  w a s  t h a t  w e  wouLd Eini-sh wi th  t h e  - 
rovern'nant's case, a t  f i r s t ,  on Fr idav ,  t hen  Late r  on ,  maybe 

- 1 
I 

aifway through today .  I d o n ' t  s e e  how t h a t ' s  going t o  even 
I - 

lappen today, f r a n k l y ,  based on t h e  number of w i t n e s s e s  we 

till have ard t h e  t ype  of" wi-br.esses we s t i l l  have. I 
I can only t e l l  you t h a t  t h e  Ccu r t  has o t h e r  canw- I - - 

oming up t h a t  I have ta hear .  So seirethiny 1s going t o  
i 

a v e  t o  be done to e i t h e r  speed t h i s  t h m g  'up, o r  s m e t h i n g ,  1 
u t  we're j u s t  going too  s l o w  a t  t h i s  p o u t .  So see. what vou I 

I 
an do. - I 

Obviously, I'm n o t  t i - y ~ n g  'bo kpep you f r m  I 
sfe idinq your' c l i e n t s  and I'm n o t  prevent ing  the government 1 
r o w  pre sen tmg  t.he.ir cas-s, h u t  i t ' s  vary  d e t r i m e n t a l  t o  the 

-surt when t h e  Court has  a good-fa i th  e s t i m a t e  frorr counsel  

I 
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as to how long they think a case is going to take and it 

doesn't look like we're goi-ng to cone Close to how long the 

case. i s  going -to take. So see what you all can do to 

maybe help the Co-nct a little bit and speed thLnq's up soae- 

what, without jeopardizxnq the rxghts of your clients. - 
MS. BABIHEAU: Yes, sir. - 
THE COURT: All right, we'll take fifteen mLnutes. 

(The Court recessed at 11:SB a.m. and -the 

Court reconvened at 12~12 p.m.) 

BY MR. BABINEAU : 

2 Miss Old, I'd ask you to look at Defendant's Exhibit 

4 6 .  

\ Okay. 

3 Through, for the record purposes, 46-16. 

Now, when an invoice would be sent. to the bank, -- 
Ã Y e s .  

3 -- 1 know you said that you didn't -require or didn't 
check w1th the GCs, the general contractors, to sign off that 

the work had 'been actually completed and accepted, but you 

did say that. the invoices were sent and were signed for by 

someone from AGM? 

4 Typically, yes, 

3 Is that correct? 

3 TypicaLl-y, yes. 


